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for public use without just compensation. 10 Consequently, just as in 
the case where the abutter owns the fee of the street, it is only those 
injuries which result proximately from the impairment of recognized 
property rights that constitute actionable wrongs. 17 Hence, whether 
they be called direct or consequential, injuries due to smoke, gas, ashes, 
cinders, obstruction, etc., which affect or impair the easements may be 
the subject of damages, while injuries due to elements independent of 
the easements are damnum absque iniuria and therefore are not 
actionable. 18 Inasmuch, however, as these incorporeal rights distinct 
from the land to which they are appurtenant are of no value in them- 
selves, the amount of recovery is, again, that portion of the diminu- 
tion of the value of the premises due to the taking of the easements. 10 
Some decisions, however, erroneously failing to recognize the true 
doctrine upon which recovery in such actions is based, fail to dis- 
tinguish between the cases in which the abutter does and those in 
which he does not own the fee of the street, and as a result permit 
recoveiy for all damages in the latter instance. 20 New York, which 
applies the correct rule to elevated railroads, fails to allow any 
recovery at all for damages to easements caused by surface railways. 21 
This result can, it seems, be justified only if it should be found as a 
fact that the street railway does not injure the easements. 

The New York Court of Appeals in Rasch v. Nassau Electric R. R. 
Co. (N. Y. 1910) 43 N. Y. Law Journal No. 37, an action recently 
brought by an abutting owner to recover for injuries caused by the 
operation of trolley cars in front of his premises, accepted the general 
theory determinative of the question of damages in such cases. Since 
the plaintiff owned the fee of the street, the court held that the true 
measure of damages was the market value of the land taken plus the 
injuries to the residue, and properly allowed a recovery for the 
depreciation of the adjoining lot caused by noise and vibration. 



Voting Trusts as an Invasion of the Rights op Minority Stock- 
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ment of a corporation is vested in its stockholders, 1 it follows that the 
ownership of stock carries with it both the right and a duty to partici- 
pate in the determination of questions of corporate policy. 2 The 
early conception of this duty required the personal attendance of the 
stockholder at meetings where his judgment was invoked and conse- 
quently denied him the right of representation by proxy. 3 Although 
the nature of his obligation has been so modified as to permit him to 
vote by proxy, the original duty remains and consequently each stock- 
holder may demand of all others that the right of franchise be freely 
exercised in furtherance of the best interests of the corporation. 4 
It is, therefore, in an attempt to protect the corporation from such 
mismanagement as might result from an improper use of the voting 
power that the judicial condemnation of voting trusts is to be found. 
Some courts, arguing for the illegality of such an agreement proceed 
upon the ground that the right to vote cannot properly be severed 
from the beneficial ownership of the stock. 5 The more recent decisions, 
however, condemn them in that they are, in reality, a violation of duty 
to other stockholders. 6 

While these arguments do, in terms, proceed upon a slightly dif- 
ferent theory, it seems that they are, at least in their relation to this 
question, grounded upon the fundamental presumption that the 
pecuniary interest of stockholders will compel them to vote in such a 
way as to effectuate the best interests of the corporation, and that to 
permit this power to be transferred to one without a proprietory interest 
must necessarily work an injury to the minority. 7 It is undoubtedly 
true that such a transfer would under certain circumstances be objec- 
tionable, 8 but to say that it is illegal per se is to overlook the fact that 
the propriety of the act may be determined by an examination of the 
purposes for which it is done and the results to be obtained thereby." 
Moreover, such a view would seem to ignore the inherent rights of 
the majority in the control of the corporation for, while differences of 
opinion as to what may constitute its best interests are unavoidable, 
the ultimate determination of this question must necessarily lie with 
the majority. Nor, in this respect, can it properly be said that the 
interests of the majority are not fundamentally identical with those of 
the minority. 10 In view of this fact, concerted action on the part of 
stockholders is not objectionable so long as its purpose is a salutary 
one and no reason appears for denying them the right to so combine 
their voting power as to carry out a policy agreeable to all. 11 Further- 
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more, it would seem to be immaterial whether, in order to attain this 
end, they uniformly vote together or vote in obedience to a prior 
agreement so to do. Having determined the policy to be followed, it 
is not apparent how the rights of the non-concurring stockholders are 
invaded by a delegation of the power to vote in accordance with the 
adopted plan. 12 Obviously, the trustee might be given so wide a dis- 
cretion that his vote would fail to represent the will of his cestuis 
and in such a case the grantors' act of delegation might easily be con- 
sidered improper. Such, however, is not the result where the trustee's 
authority permits him to vote only in a particular way or within the 
limits of a pre-determined policy, for in the former instance his acts 
are purely mechanical and in the latter his vote truly represents the 
will and effectuates the purpose of the majority. 13 It seems apparent, 
therefore, that, at least within the limits suggested, there is nothing 
inherently illegal in a separation of the voting power from the benefi- 
cial ownership of the stock. Nor would those cases which declare the 
revocability of such agreements, 14 militate against this principle for, 
even though because of a want of sufficient consideration or the lack 
of an active duty on the part of the trustee, the trust is deemed 
revocable at the option of the grantor, 15 it does not follow that the 
agreement is opposed to public policy as an invasion of the rights of 
the minority. It seems, therefore, that the legality of a voting trust 
must be predicated on some circumstance other than the mere fact 
of its creation. The purpose of the trust then becomes the important 
consideration, and if this purpose is to be found in an honest attempt 
to promote the welfare of the corporation no reason appears for con- 
demning it. 14 

Such were the facts in the recent case of Bridgets v. The First 
National Bank (N. C. 1910) 67 S. E. 770. It appears that the cor- 
poration was in danger of passing under the control of a single 
financier and as a result of this possibility public confidence in the 
corporation had been so lessened that its customers were withdrawing 
their patronage. In order to forestall the continuance and increase 
of such a condition the majority entered into an agreement whereby 
their shares were transferred to trustees with power to vote in further- 
ance of their object. The court held the agreement void as opposed 
to public policy. In view of the circumstances, it would seem that the 
stockholders were justified in apprehending serious consequences to the 
corporation and consequently were well within their rights in attempt- 
ing to prevent a threatened injury to its interests. It is submitted, 
therefore, that in so far as it holds that the test of legality is the 
fitness and propriety of the ultimate purpose to be accomplished, the 
dissenting opinion is preferable and in accord with the general trend 
of the more recent decisions. 17 
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